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UNITED STATES COPYRIGHT ROYALTY JUDGES
The Library of Congress

In re

DETERMINATION OF ROYALTY RATES AND
TERMS FOR EPHEMERAL RECORDING AND
DIGITAL PERFORMANCE OF SOUND
RECORDINGS (WEB IV)

Docket No. 14-CRB-0001-WR
(2016 — 2020)

SUPPLEMENTAL REBUTTAL TESTIMONY OF
DANIEL R. FISCHEL AND DOUGLAS G. LICHTMAN

I. BACKGROUND AND SUMMARY

1. We understand that, subsequent to his submission of rebuttal testimony in this

matter, SoundExchange's expert Professor Daniel L. Rubinfeld submitted additional "corrected"

rebuttal testimony, in which redactions in his original rebuttal testimony were removed.'hese

unredacted portions ofProfessor Rubinfeld's testimony pertain to certain agreements between

Apple and major record labels. Professor Rubinfeld concluded that these agreements form an

appropriate benchmark for the statutory rate, and he claimed that, based on 13 months of ex post

performance, Apple has paid, on average,

United States Copyright Royalty Judges, In re Determination of Royalty Rates and Terms For Ephemeral
Recordings And Digital Perfonnance Of Sound Recording (Web IV), Docket no. 14-CRB-0001-WR
(2016-2020), "Corrected Written Rebuttal Testimony of Daniel L. Rubinfeld," February 22, 2015
("Rubinfeld Corrected WRT"). (We understand that the Rubinfeld Corrected WRT was in fact submitted
after the date indicated on the document.)
Id., at Appendix 2.



He further claimed that payments under these agreements imply royalty rates

~ Ifconsxdered as a percentage of~ue.
2. Professor Rubinfeld's corrected rebuttal testimony also made claims regaxdiug

various other agreements betweenmajor recoxd labels and stxearuiuo music services, including

Beats Music's "The Sentence," Spotify's "ShufGe" service, Rhapsody's ~dio," andNokia's

"h6xIbdio." We xefer to these four as the "Section IH.E services," in reference to the section of

his testimony in which they are discussed. Professor Rubinfeld claimed that these services

yrovide coxroborative evidence ofthe xeasonableness ofhis conclusions regarding the

appropriate statutory rate. Jn particular, he claixned. that these agreexnents indicate yer-

pedoxmsnce rates that are equal to orhigher thaxL.

3. Counsel for iHeartMedia asked us to xeview the claims made by Professor

Rubiufeld. regarding the agreements with Apple aud. the Section III.P. services in light ofour

previous testimony in this case. We also reviewed a number of documents related to these

agreements that we understand were just recently produced in discovery. These are listed. in

Id., at Appendix 2 +7-8, Appeadix28 R 2C (row P"). Professor Rubiafeld applied a axed annual
increase to these rates in attempting to apply these agreements as benchamrks for the 2016 — 2020 period.
Id., atQ 31 db 43. We addressed this annual increase approach in our uTitten rebuttal testimony, and
incorporate that discussion by referee. United States Copyright Royalty 3udges. Ia re Determination of
Royalty Rates and. Terms For Ephemeral Recordings Aud Digital Performance Of Sound Recordings (Web
IV). Docket No. 14-CRH-0001-WR (2016-2020), Rebuttal Testimony ofDaniel R. Fischel snd Douglas
G. Xichtman," February 22, 2019 ~ischel / Lichtmsn WRT"), at Q 111-115.
Rubinfeld Corrected WRT, at Appendix 28 db 2C (row "Z").
Id., at'j'f 177-201.
II., at 'f 190.
In the cases ofRhs &sodv "unRadio" ssMINokia "~dio," Professor Rubiafeld claimed that these
agreements

Id., at$$ 197 8. 200.
8. Id., at .Pj 183-184.
9. Id., at g 193.
10. Id., at $ 197.
11. Id.. at PJ 200-201.
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Appendix A, along with all other documents relied upon. Importantly, the materials made

available to us were conspicuously incomplete. Specifically, unlike, for instance, the materials

we used to analyze the agreement between Warner and iHeartMedia, which included significant

testimony from fact witnesses from both sides, the materials made available to us with respect to

the Section III.E services included no testimony from fact witnesses at all, and the materials

made available to us with respect to the Apple agreements included no testimony from record

label witnesses and limited testimony from a single Apple deponent. As we explain below, this

raised for us significant concerns as to whether Professor Rubinfeld has interpreted these various

agreements correctly, because agreements like these cannot be reliably analyzed without context

as to the negotiations that took place, and information about other economic relationships that

exist between the parties.

4. Nevertheless, we were able to reach several conclusions with respect to this new

information and Professor Rubinfeld's interpretation of it. Most importantly, we concluded that

these agreements do not change our view that, ifunconstrained by government regulation,

willing buyers and willing sellers would negotiate royalty rates for non-interactive services

eligible for the statutory license of approximately $0.0005 per performance.'e also

concluded that Professor Rubinfeld's analyses of these agreements are unreliable for at least four

reasons. First, all of these licenses

and we understand that, in the absence of a direct license,

The negotiating parties appear to have contemporaneously

recognized this and adjusted the terms of the agreements to account

12. United States Copyright Royalty Judges, In re Determination of Royalty Rates and Terms For Ephemeral
Recordings And Digital Performance Of Sound Recordings (Web IV), Docket no. 14-CRB-0001-WR
(2016-2020), "Amended Testimony of Daniel R. Fischel and Douglas G. Lichtman, January 12, 2015
("Fischel / Lichtman WDT"), at $ 11.



for it, but Professor Rubinfeld nevertheless ignored when he

proposed these services as benchmmks or corroborative evidence for the statutory license.

, as Professor

RubinfeId assumes, the terms of the direct licenses wouM have been strongly affected. by the

shadow of the statutory 1icense, yet Professor Rubinfeld didno~ to account for that

important, distortive iuHuence. Third, Professor RubinfeM provided no support either for his

assumption that the agreements he analyzed can be considered. in isolation Sum other

agreements between the same parties, orhis related, as~tion that aH payments diseased in

these agreements are iu. Rct properly attributable to webcasting.

. Finally, with respect to the Apple

agreements, Professor RubiufeMnot only improperly (and selectively) relied upon expast

perfonnance to estimate the xelevant effective royalty rates, but his calculations are in any case

SmdamentaHy uurehable and yield substantially inQated effective rates. Indeed, and in sharp

contrast to Professor Rubinfeld.'s conclusions, available evidence indicates that, at the time the

agreements were signed,

lI. AVAILABLE EVIDENCE CONTRAMCTS PROFESSOR RUB~LD'S

ASSERTION

5. Professor Rubinfeld repeatedly clanned that the services at issue

and this asnunption is the basis on which he concluded that



they can serve as reasonable benchmarks or corroborabve evidence for his conclusions.'his

assumption is completely at odds withProfessor Rubinfeld's own calculations. As noted, above,

Professor Rubiufeld claimed that, in almost every case,

6. In fact, we undet~ that all of these services do

There&re, we understand that, absent a

direct license, By contrast, in the

29 direct license agreements we analyzed in our direct testimony, the webcaster (iH~edia or

Paudol"a)

7. Available evidence indicates that the record labels repeatedly recognized

, in some cases characterizing the

13. RubinfeM Corrected WRT, at',f 180
",'95

Appendix 2, 'I 1

; $ '96
",$ 199

14. Pmfessor Rubinfeld acknowledged that senices would not rationally pay more than the statutory rate.
Rubinfeld Corrected WRT, at I 60 ("for services that can use the statutory license, the statutory rate caps
their willingness to pay since they can unilaterally choose to take a Hcense or not.")

15.



services at issue as

. For example, Professor Rxibinfeld claimedwith respect to Rhapsody's '~dio"
service that,

and thus concluded thatper-performance rates of

service "further con6xxn the reasonableness of Ibis] proposal.'*

yaid by Rhapsody for this

8. By contrast, in a co~oraneous analysis written at the time ofthe negotiations

with Rhapsody,

17

9. Similarly, Rhapsody itselfcharac the per-performance rate that

Professor Rubiufeld points to as

Indeed, the actual license agreements refer to unRadio as providing

Thus,

Professor Rubinfeld*s claims about Rhapsodyufo are directly contradicted by the license

16.

17.

18.

Id., atQ 196-198. Professor Rubinfeld also claims that these services may in some cases
Id., at W 197.

SNDBX041 1140 (emphasis added," we~tend that unRadio
of this email).
SNDEX0372963-965,at0372963

at the time

)
19. See, e.g., "Letter Agreement" between%'axner Music Inc. and Rhapsody international Inc., April 21, 2014

(SNDBX0144893-7)„at SNDEX0144895.



terms and. statements Born the actual padies to the license, who appear to have believed. that the

service

to reflect that fact.

„antI who expHcitly set royaltJJ rates

10. Rhapsody trnRadio is not an isolated, example ofProfessor Rnbinfeld,'s &ihtre to

recognize . %e nnrhmtaod that Apple's contracts with labels

also

11. Similarly, we understand that Beats'he Sentence also

20, See, e.g., "Trial and Experimental Webcasting Senrice License Aareement," June S. 2013
(SNDEK0118989-0119010,atSNDEK0118999

)%
SNDEK0119007 (describmg We understand that

21. SNDEX 0431766-770, at 0431767. See also SNDEX0425875 i

and SNDEK0424995 i
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12. As discussedin our original rebuttal testimony, we understand that Noha's

Mudkadio service snnilarly

Indeed, record label executives referred to it as

13. In his analysis ofNotia MxRadio, Professor Rubinfeld also overlooked

important term in the agreements

example, we understand that under Nokia's agreement with Universal, performances

Additionally, the agreement also appears to

Professor Rubjnfeld did. not account for these

but focused only on

14. With respect to spotify's "ShuKe" service, we understand that users can

Professor Rubiufeld.'s rebuttal testimony clanns that the Shu81e service

23. SNDEX0451152-159, at0451158.
24.

See SNDEK0340788-790, at 0340788
. Ses also SNDEX03'37901-4 at SNDEX0337901, SNDEX0340252-4,

SNDEX0340255.
Section 1 of Restated Digital Product Agreement" between Universal International Music B.V. and Nokia
Corporation dated March 1, 2013 (SNDEX0023531-3659), at SNDEK0023536, SNDEK0023583.
Id.„at SNDHX0023590
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yrovides a "conservative" benclunark for non-interactive services, whereas previously, in his

direct testimony, he correctly explained thai the Shuffle service "yrovides elements of

interactivity." Consistent with Professor Rubinfeld's yre-rebuttal. view of the Shuffie service,

one music industry expert extensively relied uyon by Professor Rubitdeld m his testimony stated

in an industry publication that '"jbjeing able to create aylaylist &om a single album and then

listening to it all in shuffle mode simyly is on-demand in all but name."

15. It ayyears that Syotify itself

Prior to launching iis ShuKe service in December 2013, Syotify

ayyears to have offered a service thai oyerated under the statutory license. When it made the

switch frotn that statutory service to the abate service, SyotjLfy

28.
29,
30.

Rubinfeld Corrected %RT., at II 195.
Rubinfeld %DT, at It 50 (footnote 22).
Mark Mulligan (2015) "The Case for a Preemium Reset,"
h s-.//musiciundus bio .word ress.com/2015/03/11/the-case-for-a-freemium-reset/. Professor Rubinfeld
relied ttpon Mr. Mulligan's fmdings m. Rubiufeld%DT, at Exhibits 6, 7A, 78, k, 7C, as mell as in
Rubuxfeld Corrected %RT, at ~ 203.
See„e.q., SNDEX0335573-4

see tt so
SNDEX03 10170

32. SPOT000001-36. at 000035-36

; s|.e so Umte States
Copyright Royalty Judges, tn re Determination ofRoyalty Rates and Teams For Ephemeral Recordings
And Digital Performance Of Sound Recording (Web IV), Docket no 14-CRH-0001-%R (2016-2020),
"Report ofDard Blackburn, Ph.D.,'" October 6, 2014, at I 23 (indicating Spotify as having a statutory
sendce dkumg 2013 and noting that "'As of2014„ I understand that Spotify no longer nmkes statutory
payments.")



Sea Exhibit A, which plots what we

understand to be

16. It is true that Apple snd, the Section III.B services

however this does not mean that Professor Rub~was correct in 1gnorHlg

. As one sony executive explained, the general rule,

is imporhnt in detevnimag royalty rates also follows Rom

Professor Rubinfeld's own analysis ofthe 5adjngs ofthe courvaluation survey produced

by one of SoundBxchange's other experts, Professor Daniel McPadden. Speci6cally„Professor

Rubiufeld argued that royalty rates paid by these services should be proportional to the consumer

valuations est'unated. by Professor McPadden.

17. Professor McPadden estimated the additional consumer valuation placed on a

music service , relative to a service

33. SPOT000047-8POT000054, at SPOT000050-053.

34.
35.
36.

SNDBX0126529-37, at 31
SNDEX0338698.
Professor RubinfeM relied upon ProfessorMcFadden's festiumny ins~ instances. Rubinfeld DDT. at
'Pf 171, 209, 8h Exhibit 14.
Id., at "" 171-2.

10
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without By compaxison, Professor McPadden"s study estimated

that the additional consumer valuationplaced on

would be nearly as large, , relative to an equivalent service without

Yet Professor Rnbinfeld nevertheless claimed that

was "similax" to a non-interactive service and offered

corroboration for what non-interactive services shouldpay.

royalty rates as

18. Similarly, we understand that

. Professor Mcpadden also

estimated a large additional ccxtsumer value placed on , relative

to a service without Again, Professor RubiufeM nevertheless offered these

services'ates as benchmadts or corroborative evidence for the statutoxy rate Finally, we also

understand that

Professor McPadden's study,

, aud ln

also appear to have substantial value; a service

with

feature.

would be vahxed at than a service without this

19. We do not have an opinion about the reliability ofProfessor McPadden's suxvey,

but to the extent it provides any relevant evidence, it indicates that Professor Rubiufeld*s

39.

Copyright Royalty Hoard, Inthe Matter ofDetermination ofRates and Terms for Digital Performance in
Sound Recordings and Ephemeral Recordings (Web IV), Docket No. 14-CRH-0001-%R, "Testimony of
Daniel L. McPadden" ("McFaddenWDT"), October 6, 2014, at 'If 55 {Table 4„'"%eighted, US users
(future)'* colunm, indicatmg~ valuation on This
appears to be the column of~ta le that Pmfessor Rubinfeld relied upon in his direct testimony.
Rubinfeld %DT, atExhibit 14.)
McPadden %DT, at 'i 55 (Table 4, "%ei@fed, US users (future)" column, indicating SLY valuation on

Professor McPadden described this characteristic as
Id., at Appendix 8, p. 8-

xiii.)
40. Rubinfeld Corrected %RT, at $ 192.
41. McPadden%DT„at $ 55 (Table 4„'"%'eighted, US users (batture}" column}.
42. Id.
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assumption thaf these services can serve as benchmarks or corroborative evidence for the

statutory rate is simply wrong, and his related conclusions are therefore fundamentally

xuxreliable.

IH. EVEN IF THESE SERVICES , THE% WOULD
HAVE SEEÃ IN THE SHADOW OF THE STATUTORY RATE, AND
PROFESSOR RUBINFELD MADE NO ATTEMPT TO ACCOUNT FOR
THIS DISTORTIVE SHADOW.

20. As discussed above, Professor Rubinfeld assumes these services

to the conlraxy. But even ifhe were correct about , Pxofessor

Rubinfeld's methodology for analyzing these agreements would provide no benchmark or

corroboxatiug evidence for the terms a willing 'buyer and willing seller would agree upon in the

absence ofthe statutory license. This is because these agreements all were made in the shadow

of the statutory rate„and the royalty rates stated m the contracts therefore were strongly

influenced by the statutory rate.

21. The per-pex'foxmance rates paid by statutoxy webcasters iu direct license

agreements with copyright holders are highly influenced by the shadow of the existing statutory

rate for the reasons we discussed. in oux direct testimony. As we explained there, if„ in the

absence ofa direct license agreement, the negotiating parties h&ow that the webcaster will

simply operate fhe same service with the saxne listenership under the sfatutoxy license, then The

copyright holder has little incentive to offer a rate below the statutory rate, aud the webcaster has

little incentive to pay xuore than the statutoxy rate. In such a case, all else equal„we would

43. Fischel / Lichtmaa WDT, at ~j; 46-48.
44.



expect the parties to negotxate rates and'tcxms approximately ecgxivalent to those available xmder

the statutory license, aud hence, the agreement wouldprovide no mdependent iufoxmation about

what a willing buyer and willing seller would agree upon. m the absence of the sfatutoxy rate "

22. Because of this, some additional aualysis must be done to identify and separate

the shadow of the statutory rate. Iu. our analysis of29 license agreements signed by iHeartMedia

aud Paudora with various copyaght holders, we did exactly that. We focused on the fact that the

parties expected. iHeaxtMedia or Pandora to substantially increase the number ofpexforuxances of

the liceusors'usic as a consequence ofthe agreement, and we showed how these "iucreruenfalss

performances provide evidence regarding fhe rate that would be set outside the shadow of the

statutoxy license. Iu. the case of iHearfMedia's agxeement with%'axuer, for instance, fact

witness testimony for both paxties identified the expectafions the paries held regarding these

incremental pexformances„and fhese expectations indicated. a fairly naoow rauge of royalty rates

for these performances. iHeaxtMedia*s expectations indicated a royalty rate of $0.0005 per

perfonnance for these performances outside the shadow Warner's expectations indicated a

slightly higher royalty rate of ~ per pardbuuauce ror ihese perdorsuauces outside the

shadow.

We noted that the direct license terms could be sttuctured differently than those of the statutory license, but
on average, the parties would agree to the same overall vahte. Risehel / Lichtnmn WDTs at ',f 46 (note 47).
We discussed this concept ha Id.„at «j«t( 45-49,
Id., at 151.
"iHearthIediass Opposition to SoundExchange"s Motions in Litnine to Strike the Testimony of Professors
Pischel aud Lichtman Regardmg the iHeartMedia-Warner Agreement and to Exehrde the Written Rebuttal
Testimony ofTodd Kendall,"'pril. 6s 20l 5, at Appendix A.
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23. Even Professor Rubiufeld has repeatedly reco~zed the impottaace of the

shadow of the sfatutory rate iu, his testitnony in tlris case, aud in his newly uaredacted.

festimouy he again. recognized that '"Iwjheu a proposed benchmark license is direcfly impacted.

by the existence offhe statutory license, this severely limits the value of that license as a

comparable benchmark." However, iu his aaalysis ofthe.Apple agreements aad fhe Section

IILE agreements, he failed to account for fhe shadow of the existing statutory rates in aay

meaniugul way. Thus, his analysis of fhese agreements is highly uureliable and does not

corroborate his (or anyone else') claims regardiug the rates that would have beea sef by willing

sellers and milling buyers in the absence of the statutory rate.

24. Professor Rubinfeld. did claim that the Apple agreements could, to a limited

degree, be disenfangled Rom the shadow, noting that while they were "'admittedly aegotiated iu

the shadow of the statutory license,'" fhey "were uot contemplated to be the centerpiece of either

patty's case iu the CRB." 'owever, Professor Rubmfeld provided. ao relevant. support for this

factual claim. Moreover, he failed to explain why not being the "centerpiece" of a party's case

in future reydatory proceedings means that rational actors eagaged. m negotiations would not be

under the shadow of the existing statutory license, as we explaiued above.

50.
51.

See, e.g., Rubinfeld WDT, at ~j 24 ("the stated. per-play rates in tins a~~~rnent [iHeaxtMedia / Warner] are
strongly anchored by and thus affected by the shadow of the statutory and 'pureplay'ates.'*}
Rubiufeld Conected %RT, at I 185.
Id., at Appendix 2, 'I 8.
See, e.q., SNDEX0484318-326, at SNDEX0484320

} See also
SNDEX0424611„SNDEX0426042-049, at 044 A 047.
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»54

26.

53.
54.
55.
56.
57.

58.

SNDEX0426042-049, at SNDEX0426048. See, similarly, id., at SNDEX0426049 8c, SNDEX0426137.
SNDEX0264910.
SNDEX0259978-034, at 0259980.
SNDEX0414614.
SNDEX0210969-980, at 0210971. See also SNDX0259933

SNDEX0210969-980, at 0210973.

15



27. Other than his claim about Apple, the only other service for which Professor

Rubinfeld even addressed fhe issue of the shadow ofthe statutory rate is Beats" *'The Sentence."'peci6cally,

Professor Rubinfeld claimed that The Sentence rates are *'more immune to the

statutory shadow effect because

23. We have seen no fact witness testimony supporting Professor Rubinfeld's claims

regarding

Moreover,

to be inelevant to Professor Rubinfeld*s analysis„because he stated that he focused explicitly on

the rates set in The Sentence agreement under an assumption of

provides no basis for an exception to the general rule

that the shadow of the statutory rate strongly inQuences the rates set in direct license agreements

with senrices that can operate under the statutory license.

would merely be another factor that

the negotiating patties would likely consider in setting license tenas; it would not mean that the

negotiating parties ignored the availaMity of the statutory license.

IV. PROFESSOR RUBINFXI,D PROVIDED NO SUPPORT FOR HIS
ASSUMPTIONS ABOUT THK RELATIONSHIPS BETWEEN THESE
AGREEMENTS AND OTHER AGRKEi&IKNTS BETA%.KN THX SAlVIE
PARTIES.

29. Professor Rubiufeld. analyzed the Apple and Section III.E agreements iu isolation

from other agreements negotiated between the exact same parties, and also assumed that all of

59. RubiufeId Corrected WRT„at,:I 185.
60. Id.. at I 183.
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the compensation discussed in these agreements is properly attributable to webcasting, as

opposed to other, related products. Given the absence of fact witness testimony or adequate

discovery from all parties to the agreements, it is difficult to fully evaluate these assumptions.

However, a range of evidence calls the validity of these asstnnptions into serious question,

further rendering Professor Rubinfeld's analysis unreliable.

30. First, it is unclear how the agreements Professor Rubinfeld considered relate to

other agreements between the same parties. For instance, we understand that Beats, Spotify, and

Rhapsody all offer fully on-demand streaming products for which they also license performance

rights with the same set of record labels, and that in many cases,

61

We understand that Apple similarly has a number of different contractual relationships with the

same record labels for other products besides non-interactive webcasting, such as downloads and

music "locker" services, and as discussed below,

31. From an economic perspective, it is inappropriate to interpret the contracts that

Professor Rubinfeld relies upon without considering this broader context. For instance, if a

given copyright holder sought additional royalty payments to license the services analyzed by

Professor Rubinfeld in exchange for offering more favorable terms for some other service or in

some other non-webcasting agreement, the webcaster might have been willing to accept such a

deal — yet clearly in that situation it would be inappropriate to analyze the webcasting license in

isolation. This is a natural concern from an economic perspective, in which it is common to

61. See, e.g., "Amended and Restated Subscription Streaming Services Agreement" between Warner and Beats
dated January 20, 2014 (SNDEX0057757-833), "Content Integration Agreement" between Rhapsody and
Sony dated April 1, 2014 (SNDEX0363047-187).

17
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evaluate contracts and relationships between parties as a whole, yet Professor Rubinfeld did not

address this concern at all in his testimony. And, as we pointed out above, no fact testimony was

made available to help us address this concern, either.

32. This problem is particularly salient in the case ofApple for several reasons.

Therefore, some portion of the compensation nominally attributed to webcasting in these

agreements may, fmm an economic perspective, be properly attributable to those other

implicated services.

33.

34.

62. SNDEX0119035-6.
63. Id., at SNDEX0119035.
64. SNDEX0119099-101.

18



35. It is aho uaclearwhether aH of the comyeasation paid by Apple under the

agreements analyzed by Professor RubiafeM is appropriately attributable to webcastiug. For

instance,

Presumabl, Apple sought this coatract term

. This raises the question ofwhether some paxt ofthe compensation Apple paid under

the agreements analyzedby Professor RubiaMd is more appropxiately attributable to

, not webcasting. SixuHarly, in the context ofnegotiations, Apple aad fhe record

labels appear to have

Again, without a clear uadersfaading offhe coatext of

the webcasting negotiatioas, it is diKcult to rebably answer the question ofwhat the royalties

paid in the agreements Professor Rubinfeld analyzed are properly attributable to.

36. A similar question applies specifically to the included ill

the Apple agreements. Sony aud Vfaxner received

65.
66.

Id., at SNDEX0119099.
"Teal and Experimental Webcasting Service License Agreement,'* Rne 5, 2013, at p. 4 (SNDEX0118989-
011, at 0118992) and "Webcasting Service License Agreement June 5, 2013, at p. 4 (SNDKX0119037-
055, at 0119040)

).
Sae„ac., SNDEK0303278-305, at 0303303

) See also SNDEX0305699-705, at 0305701 Q
Sea also SNDEX04?A995-209, at 0425004



PUBLIC~ from Apple in the context of their webcasting agreements, and these~ form a

very substantial share of the compensation paid to the labels in Professor Rubinfeld's analysis.

Absent the~, Professor Rubinfeld's calculations indicate royalty rates less than~ per performance. No~ appears in the Apple-Universal webcasting

agreement,

In the Warner and Sony agreements, the~. In any case, the

questions about the relationship between

again raises

37.

38.

68. Rubinfeld WRT, Appendix 2B & 2C, row "X"

69. SNDEX01 191 02.
70. SNDEX0214404-421, at 0214404-5.

20
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39. As discussed above, Ayyle

„average royalty rates like these would be ixdtuenced by the shadow of

the statutory rate. Nevertheless, at the very least, one cannot reliably

analyze the Ayyle agreements without making assumptions regarding the relationship between

these agreements and, other agreements, and regarding what yortion ofcompensation yaid. by

Apple uuder the agreements is properly attributable to webcasting. These assumptions make a

tremendous difference in the calculation ofthe average yer-yerformance rate, and Professor

Ru'biufeld provided no basis to conclude that the assumptions he made along these lines are

plausible or correct.

V. PROFESSOR RUBNTFELD'S ROYALTY RATE CALCULATIONS
RELATING TO APPLE ARE UNRELIABLE AND INFLA.TKD.

A. Professor Rubinfeld improperly relied. upon expose performance

40. For the Section. III,E services, Professor Rubinfeld's analysis consists ofmerely

noting certain terrus speci6ed in the agreements. By contrast, in the case ofApple, Professor

Rubinfeld performed a settles of calculations regarding

71. See SNDEX0186409-415, at 0186415 ). SNDEX0186913-993, at 0136979~). 4
SNDEX0305126-132, at 0305132 ).

72. SNDEX0488703-712, at 0488707. See also SNDEX0494103-109, at 0494103.
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paid under the agreements,~ Professor ltohiofeld did oot exytairr why sryosr petformsooe was the ayyropriate

way to analyze Apple„but not appropriate in. the cases ofthe Section III.E services.

41. As we discussed in our original rebuttal testimony, the use ofexpost perfortnance

as a basis for determining the parties'xpectations is fundamentally flawed &om an economic

perspective. This is particularly the case for the Apple agreements, which as noted above

B. Professor Rubinfeld failed. to appropriately account for

73. I"ischel /LichtomnwRT, st «j'I 104-5.
74. APL-CRB-000001-022, at 12.
75.
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43. Desyite his claims that expose yerfoxmance is the ayyroyxiate way to analyze

agreements like those with Apple, Professor Rubiufeld made exceytions to this rule in his

analysis of

substantially increase his effective royalty rate calculations Syeci6caHy, Professor Rnbinfeld

own assumytions about

Professor RubinfeM*s selective reliance on his

, rather than actual argosy yexformance,

therefore substantially inflated his estimated, royalty rate.

45. The Hcense agreements relied uyon by Professor Rubiufeld also provide Ayyle

Again, however, Professor Rubinfeld did not iuchtde

, and that, too, inflated his calculated royalty rate, despite the fact

76. Rubinteld WRT. at Appendix 2„+~) 28 8r. 40.
77.
78. "Trial and Experimental Webcasting Service License Agreement," June 5, 2013, at p. 4 (SNDEK0118989-

011, at 0118992) and "Webcasting Service License Agreement June 5, 2013, at p. 4 (SNDKXD119037-
055, at 0119040) i
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rovaltv rate.

46. Exhibits C-1 and C-2 demonstrate for Sony and Warner, respectively, how

Professor Rubinfeld's calculations change under a proper accounting for

. The first column in each exhibit simply replicates Professor Rubinfeld's

calculations. In the second column, we updated these calculations under Professor Rubinfeld's

assumptions

In the last column, we adjusted Professor Rubinfeld's calculations for

, as described above. The resulting effective

average royalty payment per performance is for Sony and

which are far lower than the rates Professor Rubinfeld calculated

for Warner, both of

80

47. Professor Rubinfeld. also analyzed

agreements

's noted above, the

but Professor Rubinfeld simply

79. SNDEX0487131
80. Rnbinfeld Corrected WRT, at Appendix 2B & 2C (row "Y").
81. Id., at Appendix 2, $$ 22 &, 34.
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48. As discussed above, our view is thatAyyle's service „and even xf

C. Professor Rubinfeld's analysis of the Apple agreements is inconsistent with the
parties'xpectations at the time of the agreements.

49. Professor Rubiufeld*s conclusions are also at odds with available information on

the pre-agreement forecasts made by the parties negotiatiug the agreements, which is the more

appropriate way to analyze the agreements Rom an economic perspective.

, these average rates xe6ect the~w of the statutory rate. Nevertheless, the

above calculations show that, even under his own assumptions, Professor Rubinfeld's

calculations are unreliable and do not provide con6nnatoxy evidence for his conclusions.

Moreover, as notedpreviously, Professor Rubinfeld.*s calculations also appear to assume that aH

compensationyaid uuder the agreements is yroperly attributable to webcasting. Ifin fact some

yortion of the compensation is ayyroyriately attributable to other music services, then the proper

average rate calculations would be even lower.



83. Pische1/LicbtmaD WRT, at
~ I 103-104.

84.

85. APL-CRB-000001-022, at 12 8: 13.
86.
87. APL-CRB-000001-022, at 10.
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52. TjUS calculation does not'ccount for GD imj3ortant factor".besides operating a

streatnizg music service, AypIe is also the 1argest music retailer in lhe U.S.

90. Apple Press Release, "iTunes Store Top Musie Retailer m. the US," April 3, 2008, accessed at
https://wwv.apple,co111/pr/hbrarY/2008/04/03 IT%les"Store-Top4fosjc-Ref81ler-Bl-the-US.ht1311.

91,



54 More generally, because Apple is a major seller ofmusic„

vrould give it aa iucentive

to accept a royalty rate (aad the record labels leverage to demaud a royalty rate) higher than the

rate that any conventioaal webcaster mould pay. Evea putting aside

, this is an important reason why the expected royalty rates calculated

above likely overstate the relevant rate that most vriHing buyers and, vriHing sellers~ would ugooo npou.

92.
93.

Id.
See, e.o .. SNDEX0425533-537. at 0425536

and 0426045
). See a o SNDEX0214404-421, at 0214408



PUSI IC

56. Therefore, the parties* own ezyectations pxovide no support for Professor

Rubinfeld's conclusions xeyudin0; the Ayyle agreexnents.

9. Professor Rubinfeld ovexstated, the ayproydate
the A pyle agreements.

imyhcations of

57. The Apple agreements provide for compensation based on

statements to date provided m discovery,

.ss professor

Rubinfeld's analysis, as discussed above, focuses on

. However, Professor RubinfeM also seyarately considered

94. Rubinfeld Corrected WRT, atAppendix 2B A 2C (mw "Y").
95. "Trial and Experimenhl Webcasting Service License Agreement," June 5, 2013, atp 4 (SNDEK0118989-

011, at 0118992) and "Webcasting Service LicenseAgreement," June 5, 2013, at p. 4 (SNDEX0119037-
055, at 0119040).



58. , our view is that

is not a xeliable measure ofwhat wiHing bnyexs antI willing seHers would agree upon

for a service eligible for the statutory hcense, absent the statutory rate

59. Moreover, Professor Rnbinfem's rationale for as~g
, is basert on the &ct that,

60. Professor Rnbinfeld. claimed, that, during the yexiotl he ~ed,

This statement a@years to involve an error; in fact,

97. Rubinte1d Conected WRT, at Appendix 2, 'P '27 dt: 39.
98. See, e.g., SNDEX0305699-705, at 0305700

99. Rubitdeid Coxxected WET. at A x muhx 2. ~~ 27 A 39.
100. Id;, at A & bendix 2B 8c 2C.
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provide no basis to deterraine the wijiinmess-to-pay or wiHin~ess-to-

accept ofthe parties to the negotiation.

, Professor Rubinfeld's

attempt tc increase ths stated~ rats in the ccntracts cn this basis rashes nc sense.

We are aware ofno economic basis for such a conclusion.
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Daniel ft. Fischel

20- 20LC

Date

Douglas G. Lichtman

April 20, 2015

Date
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I declare under penalty ofperjury that the foregoing is true and correct.
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Before the
UNITED STATES COPYRIGHT ROYALTY JVDGES

THE LIBRARY OF CONGRESS
Washington, D.C.

)
)

)
DETERMINATION OF ROYALTY RATES ) Docket No. 14-CRB-0001-WR
FOR DIGITAL PERFORMANCE IN SOUND ) (2016-2020)
RECORDINGS AND EPHEMERAL )
RECORDINGS (WEB IV) )

)

DECLARATION AND CERTIFICATION OF CAITLIN C. HALL
ON BEHALF OF iHEARTMEDIA INC.

1. I am one of the counsel for iHeartMedia, Inc. ("iHeartMedia") in this proceeding,

and I submit this Declaration in support of the restricted version of the Supplemental Rebuttal

Testimony of Daniel R. Fischel and Douglas G. Lichtman and accompanying documents.

2. On October 10, 2014, the CRB adopted a Protective Order that limits the

disclosure of materials and information marked "RESTRICTED" to outside counsel of record in

this proceeding and certain other parties described in subsection IV.B of the Protective Order.

See Protective Order (Oct. 10, 2014). The Protective Order defines "confidential" information

that may be labeled as "RESTRICTED" as "information that is commercial or financial

information that the Producing Party has reasonably determined in good faith would, if

disclosed, either competitively disadvantage the Producing Party, provide a competitive

advantage to another party or entity, or interfere with the ability of the Producing Party to obtain

like information in the future." Id. The Protective Order further requires that any party

producing such confidential information must "deliver with all Restricted materials an affidavit

or declaration... listing a description of all materials marked with the 'Restricted'tamp and the

basis for the designation." Id.



3. I submit this declaration describing the materials iHeartMedia has designated

"RESTRICTED" and the basis for those designations, in compliance with Sections IV.A of the

Protective Order. I have determined to the best ofmy knowledge, information and belief that the

materials described below, which are being produced to outside counsel of record in this

proceeding, contain confidential information.

4. The confidential information comprises or relates to information designated

RESTRICTED by other participants in this proceeding. iHeartMedia has designated such

information as RESTRICTED to maintain its confidentiality in accordance with the Protective

Order's command to "guard and maintain the confidentiality of all Restricted materials."

Protective Order at 2.

Pursuant to 28 U.S.C. $ 1746 and 37 C.F.R. $ 350,4(e)(1), I hereby declare under the

penalty ofperjury that the foregoing is true and correct.

April 21, 2015 Respectfully submitted,

Is/ Caitlin S. Hall
Caitlin S. Hall
KELLOGG, HUBER, HANSEN, TODD,

EVANS 8r, FIGEL, P.L.L.C.
1615 M Street, NW, Suite 400
Washington, DC 20036
Telephone: (202) 326-7900
Facsimile: (202) 326-7999
chall@khhte.corn

Counselfor iHeartMedia, Inc.
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Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES

THE LIBRARY OF CONGRESS
Washington, D.C.

)
)
)

DETERMINATION OF ROYALTY RATES ) Docket No. 14-CRB-0001-WR
FOR DIGITAL PERFORMANCE IN SOUND ) (2016-2020)
RECORDINGS AND EPHEMERAL )
RECORDINGS (WEB IV) )

)

REDACTION LOG FOR iHEARTMEDIA'S SUPPLEMENTAL TESTIMONY OF
DANIEL R. FISCHKL AND DOUGLAS G. LICHTMAN

Document Page/i"aragrayj i' I D
*C'eneral Description'Ll'ne

Supplemental Rebuttal
Testimony of Fischel and
Lichtman

p. 1, para. 1, lines 7-8, 9

p. 2, para, 2, lines 8-10

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

p. 2, fn. 7, lines 2-3 Contains information designated
restricted by other participants

pp. 3-4, para. 4, lines 7,
8-9, 10, 11, 13, 19-20,
25-27
p. 4, Section II Heading

pp. 4-5, para. 5, lines 1-2,
5-9

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other artici ants

iHeartMedia hereby submits the following list of redactions from iHeartMedia's

Supplemental Rebuttal Testimony of Daniel R, Pischel and Douglas 6, Lichtman filed April 21,

2015, and the undersigned certifies, in comphance with 37 C.F.R. $ 350.4(e)(1), and based on

the Declaration of Caitlin S. Hall submitted herewith, that the listed redacted materials are

properly designated confidential and "RESTRICTED."



Document Page/Paragon'.aII h'/.;

Line
p. 5, fn. 13, lines 1-7

6'eneral Descrijition.

Contains information designated
restricted by other participants

p. 5, para. 6, lines 1-2, 3,
5-7

Contains information designated
restricted by other participants

p. 5, fn. 15 Contains information designated
restricted by other participants

pp. 5-6, para. 7, lines 1-2,
3-4, 5, 6

Contains information designated
restricted by other participants

p. 6, para. 8, lines 2-7 Contains information designated
restricted by other participants

p. 6, para. 9, lines 1, 2-3,
4-5, 8

Contains information designated
restricted by other participants

p. 6, fn. 16, lines 1-2 Contains information designated
restricted by other participants

p. 6, fn. 17, line 1 Contains information designated
restricted by other participants

p. 6, fn. 18, lines 1-3 Contains information designated
restricted by other participants

p. 7, para. 10, lines 2, 3-10 Contains information designated
restricted by other participants

pp. 7-8, para. 11, lines 1-7 Contains information designated
restricted by other participants

p. 7, fn. 20, lines 2-5 Contains information designated
restricted by other participants

p. 7, fn. 21, lines 1-3 Contains information designated
restricted by other participants

p. 7, fn. 22 Contains information designated
restricted by other participants



Document
. 'agefPax'agrayh/

Line
p. 8, para. 12, lines 2-4 Contains information designated

restricted by other participants

p. 8, para. 13, lines 2, 3-4,
5, 6, 7-8

Contains information designated
restricted by other participants

pp. 8-9, para. 14,
lines 2-3, 9-11

Contains information designated
restricted by other participants

p. 8, fn. 24 Contains information designated
restricted by other participants

p. 8, fn. 25, lines 1-2 Contains information designated
restricted by other participants

p. 8, fn. 27, lines 1-2 Contains information designated
restricted by other participants

pp. 9-10, para. 15, lines
1-2, 4-6, 7-12

Contains information designated
restricted by other participants

p. 9, fn. 31, lines 1-2, 3-5 Contains information designated
restricted by other participants

p. 9, fn. 32, lines 1-3 Contains information designated
restricted by other participants

p. 10, fn. 33, lines 1-4 Contains information designated
restricted by other participants

p. 10, para. 16, lines 1-2,
3-5

Contains information designated
restricted by other participants

pp. 10-11, para. 17, lines
2, 3, 4, 5, 6-7

Contains information designated
restricted by other participants

p. 10, fn. 34, line 1 Contains information designated
restricted by other participants

p. 10, fn. 37, lines 1-3 Contains information designated
restricted by other participants

p. 10-11, fn. 38, line 4 Contains information designated
restricted by other artici ants
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p. 11, para. 18, lines 1-2,
3, 4, 6, 7, 8

Contains information designated
restricted by other participants

p. 11, f'n. 38, line 4 Contains information designated
restricted by other participants

p. 11, fn. 39, lines 1,2, 3 Contains information designated
restricted by other participants

p. 12, Section III Heading Contains information designated
restricted by other participants

p. 12, fn. 44 Contains information designated
restricted by other participants

p. 13, para 22, line 12 Contains information designated
restricted by other participants

p. 14, para. 24, lines 7-9 Contains information designated
restricted by other participants

pp. 14-15, para 25 Contains information designated
restricted by other participants

p. 14, fn. 52, lines 1-2 Contains information designated
restricted by other participants

p. 15, para 26 Contains information designated
restricted by other participants

p. 15, fn. 57, lines 1-2 Contains information designated
restricted by other participants

pp. 15-16, para. 27, lines
4-5

Contains information designated
restricted by other participants

p. 15, fn.. 57, lines 1-2 Contains information designated
restricted by other participants

p. 16, para. 27, lines 4-5 Contains information designated
restricted by other artici ants

p. 12, para. 20, lines 1-2, 3 Contains information designated
restricted by other participants
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p. 16, para. 28, lines 2-4, Contains information designated
6, 7, 9-10 restricted by other participants

p. 17, para. 30, lines 4-5,
8-9

Contains information designated
restricted by other participants

p. 18, para. 32, lines 1-4 Contains information designated
restricted by other participants

p. 18, para. 33 Contains information designated
restricted by other participants

p. 18, para. 34 Contains information designated
restricted by other participants

p. 19, para. 35, lines 3-6,
7-8, 9-10

Contains information designated
restricted by other participants

pp. 19-20, para. 36,
lines 1, 2-3, 5, 6, 7-10, 11,
12-13

Contains information designated
restricted by other participants

p. 19, R. 66, lines 3-4 Contains information designated
restricted by other participants

p. 19, R. 67, lines 1-5 Contains information designated
restricted by other participants

p. 20, para. 37 Contains information designated
restricted by other participants

pp. 20-21, para. 38 Contains information designated
restricted by other participants

p. 20, fn. 68, line 1 Contains information designated
restricted by other participants

p. 21, para. 39, lines 1-2, 3 Contains information designated
restricted by other participants

p. 21, para. 40, lines 3-5 Contains information designated
restricted by other participants
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p. 21, fn. 71, lines 1, 2 Contains information designated
restricted by other participants

p. 22, para, 41, lines 4-8 Contains information designated
restricted by other participants

p. 22, para. 42 Contains information designated
restricted by other participants

p. 22, Section 5b Heading Contains information designated
restricted by other participants

p. 22, fn. 75 Contains information designated
restricted by other participants

p. 23, para. 43, lines 3, 5-8 Contains information designated
restricted by other participants

p. 23, para. 44, lines 1-6, 7 Contains information designated
restricted by other participants

p. 23, para. 45, lines 2-3,
3-4, 5-6

Contains information designated
restricted by other participants

p. 23, fn. 76, line 1 Contains information designated
restricted by other participants

p. 23, fn. 77 Contains information designated
restricted by other participants

p. 23, fn. 78, lines 4-5 Contains information designated
restricted by other participants

p. 24, fn. 79 Contains information designated
restricted by other participants

p. 24, para. 46, lines 2-3,
5-6, 6-7, 8, 9-10

Contains information designated
restricted by other participants

p. 24, para. 47, lines 1-2,
3, 4-10

Contains information designated
restricted by other participants



Document
Page/Paragraph/'-","

p. 25, fn. 82 Contains information designated
restricted by other participants

p. 25, para. 48, lines 1, 2,
9-11

Contains information designated
restricted by other participants

p. 25, para. 49, lines 3-10 Contains information designated
restricted by other participants

p. 26, fn. 84 Contains information designated
restricted by other participants

p. 26, para. 50 Contains information designated
restricted by other participants

p. 26, para. 51 Contains information designated
restricted by other participants

p. 26, R. 86 Contains information designated
restricted by other participants

p. 27, fn. 88 Contains information designated
restricted by other participants

p. 27, para. 52, lines 2-9 Contains information designated
restricted by other participants

p. 27~ para. 53 Contains information designated
restricted by other participants

p. 27, fn. 89 Contains information designated
restricted by other participants

p. 27, fn. 91 Contains information designated
restricted by other participants

p. 28, fn. 92 Contains information designated
restricted by other participants

p. 28, para. 54, lines 1-2,
4-5, 6-7

Contains information designated
restricted by other participants
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28, para. 55 Contains information designated

restricted by other participants

p. 28, fn. 93, lines 1-2, 2-
3, 3-5

Contains information designated
restricted by other participants

p. 29, para. 56, lines 2-6 Contains information designated
restricted by other participants

p. 29, para. 57, lines 1-3,
4-5, 5-6, 6-9

Contains information designated
restricted by other participants

p. 30, para. 58,
lines 1-2, 3-5

Contains information designated
restricted by other participants

p. 29, R. 96 Contains information designated
restricted by other participants

p. 30, para. 59, lines 1-2,
2-6

Contains information designated
restricted by other participants

p. 30, para. 60, lines 1-3,
3-7

Contains information designated
restricted by other participants

p. 30, R. 98, lines 1-4 Contains information designated
restricted by other participants

p. 30, f'n. 100, lines 1-4 Contains information designated
restricted by other participants

p. 30, R. 101, lines 1-3 Contains information designated
restricted by other participants

p. 31, para. 61, lines 1, 2,
3-4

Contains information designated
restricted by other participants
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Exhibit A

-'. 'I,,„,~P'~,.„j —,.-,'„,.' ij;i'~yjinn
Redacted in its Entirety Contains information designated

restricted by other participants

Exhibit B Redacted in its Entirety Contains information designated
restricted by other participants

Exhibit C Redacted in its Entirety Contains information designated
restricted by other participants

Exhibit D Redacted in its Entirety Contains information designated
restricted by other participants

April 21, 2015 Respectfully submitted,

Is/ Caitlin S. Hall
Caitlin S. Hall
KELLOGG, HUBER, HANSEN, TODD,
EVANS 8h FIGEL, P.L.L.C.

1615 M Street, NW, Suite 400
Washington, DC 20036
Telephone: (202) 326-7900
Facsimile: (202) 326-7999
chall@khhte.corn

Counselfor iHeartMedia, Inc.


